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IRVING, J., FOR THE COURT:

1.  Adrianne Fountainfiled apetitionfor modification requesting that the 1993 judgment of divorceand
the subsequent order regarding change of support be modified to increase the amount of child support
Lowel E. "Rusty” Fountain was paying and requested a modification of vigtation rights. The Chancery
Court of Harrison County granted her requests and ordered attorney fees and sanctions. Rusty, fedling

aggrieved by the decison of the chancellor on these issues, has appealed and assigns as error the



chancdllor's gpplication of the child support guiddines, the amount of support ordered, the modification of
the vigtation schedule, the award of attorney fees, and the sanctions againgt him.
2. We affirmed the modification of the visitation schedule. However, we reverse and remand for
further proceedings the modification of the child support award.

FACTS
113. On March 19, 1993, Rusty and Adrianne were granted a divorce by the Chancery Court of
Harrison County. Thisjudgment awarded Adrianne primary legd care, custody, and control of the parties
minor children, Anthony Paul, Jacques Danidl, and Christin Bernadette, subject to vistation rights vested
in Rugy.
14. On August 19, 1994, an agreed order was entered modifying the judgment of divorceto increase
the amount of child support paid by Rusty to $315 per month. Also, about this time, Adrianne moved to
Foridawith the children.
5. On May 23, 2001, Adrianne filed a petition for modification, requesting (1) that the judgment of
divorce and the subsequent order regarding change of support be modified to increase the amount of child
support Rusty was paying, (2) that an escaation clause for automatic increases in child support be put in
place, and (3) that Rusty's vidtation rights be modified since the children had relocated to Florida. On
June 17, 2001, Rusty filed hisanswer and counterclaim denying that therelief sought should be granted and
counterclaimed and requested that Adrianne pay one-hdf of the cost of the children’s trangportation for
vigtation, that his vigtation be modified to establish summer vigtation beginning seven days after the close
of school and ending seven days prior to the commencement of schoal for the following school yesar, that
he be granted vigtation with the children every spring bresk and that his child support obligation be abated

for the months of June, July, and August.



T6. On November 30, 2001, thetrid court entered an order finding that Rusty had failed to comply
with his responsibilities under applicable discovery rules and ordered him to produce an accurate and
sworn statement of income and expenses within fourteen days together with a copy of histax returnsto
indude al schedules and to provide a complete income and expense statement in compliance with Rule
8.05 of the Uniform Chancery Court Rules. The order also reserved the right to award sanctions for the
discovery violations and reserved the right to adjust child support retroactively to August 20, 2001.
17. On February 20, 2002, the chancellor heard testimony from both parties concerning the matter of
modification of child support and visitation. The chancellor issued a judgment on March 15, 2002, in
which she increased Rusty's monthly child support obligation from $315 to $1,300, made adjustmentsto
the vigtation schedule, and awarded $750 attorney fees incidental to Rusty’s failure to comply with
Adrianne' s discovery requests. The child support was made retroactive to November 26, 2001.
118. OnMarch 25, 2002, Rusty filed amotion to reconsider, clarify, or amend the March 15 judgment,
and Adriannefiled aresponse shortly thereafter. While making various minor dterationsto the March 15
judgment and sustaining Rusty’s motion to quash asit reated to a subpoena duces tecum that wasissued
earlier, the chancdlor denied Rusty’s request to reconsider, clarify, or amend. Other pertinent facts will
be given during the discussion of theissues.
ANALY SIS AND DISCUSSION OF THE ISSUES

1. Child Support Modification
T9. The standard of review employed by this Court in domestic relations cases is abundantly clear:

[Appdlate courts] apply thefamiliar substantia evidence/manifest error rule. [Wel will not

disturb the findings of a chancellor unless the chancellor was manifestly wrong, clearly
erroneous or an erroneous legal sandard was gpplied. Thisisparticularly trueintheareas

! The judgment is actually dated March 15, 2001, but that obvioudy is amistake.
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of divorce, dimony and child support. The word manifest, as defined in this context,
means unmistakable, clear, plain, or indisputable.

Mosley v. Atterberry, 819 So. 2d 1268, 1272 (116) (Miss. 2002).

110.  Rusty arguesthat the chancellor committed manifest error in the determination of his child support
obligation. He dleges error in the court's use of an “unaudited bank [oan gpplication” to determine his
monthly income and athirty percent tax rate to arrive at his adjusted gross income. He aso aleges that
the chancellor failed to make severa deductions set forthin Mississippi Code Annotated section 43-19-
101 and to consider the seasonad variations of hisjob as permitted by Mississippi Code Annotated section
43-19-103.2 Rusty further assarts that his 2001 income tax return provided the best evidence of his
income for child support purposes. Adrianne counters that the chancellor’s child support determination
is supported by substantial evidence.

11.  Afterreviewingthefinancid information submitted tothetria court, the chancellor specificaly found
that Rusty’ sfinancid information was unrdliable and thet the evidence on financia issuesgiven by Adrianne
was more credible and deserving of the mogst weight.  The chancdlor judtified her finding by firgt
acknowledging that child support had not been modified since 1994. Shethen determined that Adrianne's
"Rule 8.05 Income and Expense Statement” presented areasonable and fair view of thefinancia needs of
the Fountain children at $3,131.41 each month. The chancellor observed that it was uncontested “that the
circumstances of this case judtified an upward modification of child support” and that the needs of the
children had substantialy increased since the 1994 modification. Additionaly, the chancellor found that

Rusty’ s ability to take on afar share of the cost of maintaining the three children had materiadly improved.

2 At thetime of trial, Rusty was self-employed in thelawn care business. His businesswas known
as Back Bay Lawn Care.



f12.  Thechancdlor asofound that Rusty gave no corroborating evidence asto histrueincomeand had,
a every opportunity, delayed the search to prove his actua incomein these proceedings. The chancellor
explained:
While presented with various amounts of income ranging from a high of $120,000 ayear
to the low offered by Mr. Fountain of $25,000 per annum, the Court has accepted the
figure presented by Peoples Bank asthemost accurate. Although Mr. Fountain projected
hisincome to be $10,000 per annum when applying for hishomeloanin November of last
year, the Peoples Bank used a formula and set Mr. Fountain’s monthly earnings at
$8,400.00. As Mr. Kozlowski® explained, the Bank’s financid formula blends the
information provided by the loan gpplicant, information gleaned from tax returns, and the
gpplicant’s backup documentation to develop an income projection.  This formula
generated afigure at $8,400.00 per month. The Court believesthisfigure to be the most
religble,
113.  Thefigures, whichwere accepted by the chancellor, were computed by Kozlowski in conjunction
with Rusty's application for a housing loan from Peoples Bank. Kozlowski concluded that Rusty’ s gross
monthly income from hisBack Bay Lawn Care businesswas $3,400 per month. Kozlowski arrived at this
figure by (1) taking $5,685 which was the amount reflected on Schedule C of Rusty'sfederd tax return for
the year 2000, (2) adding back in $13,650 and $8,553, the amounts claimed on the schedule for
transportation expenses and depreciation, respectively, to arrive at a gross income figure of $27,888 for
the year 2000, (3) extrgpol ating from the nine-month statement of income and expenses submitted by Rusty

in conjunction with his residential housing loan application to arrive a afigure for Rusty'sincome for the

year 2001 (thefigurewas placed at $120,000),* (5) adding the income figures which he assigned to Rusty

3 Kozlowski was a loan officer with Peoples Bank. Kozlowski was Rusty’s primary contact in
Rusty and Adrianné's effort to obtain aloan to build a new home.

4 Theincome figure claimed on the nine-month statement of income and expenses was $135,000.
The amount of operating expenses claimed was $45,352, leaving net profit of $89,648. Theitemsincluded
in the operating expense figure were wages and labor, supplies, fud-equipment and vehicle, insurance,
postage, taxes telecommunications, and new equipmen.
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for the years 2000 and 2001, and (6) averaging the two years income over twenty-four monthsto arrive
a amonthly income of $6,042.° He then scaled the $6,042 figure up to $8,400, the amount which he put
on Rusty’s loangpplication for Rusty'smonthly income. Asserting corporate privilege, Kozlowski refused
to explain how or why the $6,162 figure was scaled up to the $8,400 amount. He aso testified that he did
not consult with Rusty before putting this $8,400 figure on the loan gpplication and that his motivetion for
doing so was to get the loan approved.

14. For severd reasons, wefind that the chancdlor manifestly erred in rdying on Kozlowski’ sfigures
asthe best indicator of Rusty’ s gross income. Firstly, we observe that the figure which Kozlowski used
for Rusty'sincomefor the year 2000 did not allow for deductionswhich are properly dlowed on Schedule
C, form 1040. Further, Kozlowski added back in amounts, a portion of which if not dl, is certainly
alowable before arriving a the net profit from a business operation. Secondly, as to the year 2001,
K ozlowski extrapolated Rusty'sincomefor October through December. Itisnot likely that oneinthelawn
care business will make as much money during these months as he did during the summer and spring
months. Thirdly, theexpenseitemsclaimed on Rusty's statement of expensesand incomeareonly aportion
of the expense items which properly may be clamed as business expenses on Schedule C. Fourthly, itis
no small matter that Kozlowski, scaed the monthly figure upward from $6,042 to $8,400. Whatever the
motivation behind Kozlowski's actions, it does not gppear that the motivation boreany relaionship to any
additiond incomeactualy earned by Rusty. Moreover, it further gppearsthat K ozlowski, afriend of Rusty,
may have been motivated, a least in part, by adesreto help hisfriend obtain the substantia |oan that Rusty

was requesting to build ahome.

°> However, based on the figures which he testified that he used, the monthly amount should have
been $6,162.



115. Rusty and his wife, Vivian, filed a joint federd return for the year 2000. Thelr adjusted gross
incomeislisted as $57,746. Also, $61,891 islisted on thelinefor businessincome, yet the net profit from
Rusty's business, on Schedule C is only $5,685. We could find no explanation in the record for this
discrepancy, and neither party discussed it in his brief.

116. Rustyfiled aseparatefedera tax returnfor theyear 2001. Hisadjusted grossincomelisted onthat
return is $36,135. Randy tegtified that his 2001 tax return, as wdll as his 2000 tax return, had been filed
with the Interna Revenue Service.

17.  We gppreciate the chancdlor’'s frustration in trying to redisticaly assess Rusty’s true income,
particularly in light of Rusty’ sfailureto timely produce financia information. However, we cannot accept
the assertion that the figures provided by Kozlowski were sufficiently religble to usein the modification of
Rusty’s support obligations. Therefore, we reverse and remand this issue to the chancdlor for further
proceedings.

118. Rusty dso arguesthat the chancellor (a) erroneoudy used atax rate of thirty percent inarriving a
his adjusted gross income for gpplication of the child support guidelines set forth in Mississppi Code
Annotated section 43-19-101 (1) (Rev. 2000), (b) failed to deduct other mandatory deductions from his
grossincome such as Socid Security payments, (c) faled to take into consderation the seasond nature of
his business and the attendant fluctuation in income flowing therefrom, (d) falled to consder the fact that
he has other children residing in hishome, and (e) failed to make awritten determination that the gpplication
of the guidelines set forth in Mississippi Code Annotated section 43-19-101 (Rev. 2000) werereasonable
since the gross income figure accepted by the chancellor exceeded $50,000.

19. Since we are reverang and remanding the chancellor's modification of the child support award

based on the erroneousincomefigures, we need not address Rusty'sarguments as set forth in the preceding



paragraph except to say that on remand the chancellor shdl first determine Rusty's gross income in
accordance with the provisionsof section 43-19-101(3) (a). Hismonthly adjusted grossincome shdll then
be determined in accordance with the provisions of section 43-19-101 (3) (b) (¢) (d) and (€). Theamount
of child support shal be determined by applying the provisons of section 43-19-101 (1) (2) and (4).
920. If on remand, the chancellor does not accept the amount of income shown on any of Rusty'sfiled
tax returns as his true income, the chancdlor shal make specific findings as to why the amount was not
deemed rdigble. We note in the case before us, the chancellor observed that Rusty had given various
esimates at different timesregarding hisincome. We dso note, however, that Rusty testified that when he
gave some of the amounts, he was Smply estimating hisincome and that, in preparation for completing the
2001 return, hediscovered expendituresthat he had not previoudy considered when he gave PeoplesBank
the nine-month statement of income and expenses which was extengvely rdied upon by Kozlowski in
ariving a the monthly income figure placed on Rusty's loan gpplication.

921.  The dissent argues that the chancellor should be affirmed on al issues and, a one point, accuses
this Court of relying on Rusty's tax returns, although at another point, the characterization of the Court's
postion is changed to expressing concern about, rather than relying on, Rusty's 2001 tax return. The
dissent then asserts thet it is not the prerogative of this Court to "decipher and correct mistakes in the
financid information submitted by the parties. Even acasud reading of the Court's opinion will reved that
we nather rely on Rusty's tax returns nor attempt to correct anything. We accept and discuss only the
evidencewhich the chancellor used to undergird her decison. The chancellor wasclear that she considered
the financia figures given by Kozlowski as the mogt religble. It was this financia evidence that the

chancellor used to compute Rusty's child support amount.



722.  Wewant to be clear that, on remand, the chancellor is not bound by the income listed in Rusty's
federa tax returns if she determines that amount to be inaccurate. All we hold, is that the computation
made by Kozlowski was unrdiable and that the chancellor erred in basing her decison on that
compuitation.

2. Modification of Child Visitation
923.  Rusy argues that he has been deprived of hisfull vidtation previoudy awarded due to Adriann€e's
voluntary relocation. He explainsthat the chancellor ignored the fact that the distance involved in traveling
to Tampa, Horida makesiit difficult, if not impossble, to exercise weekend vidtation. He further asserts
that the chancdllor falled to put any requirement of notice of when Ms. Fountain intended to exercise her
weekend vidtation during thesummer period. Adriannecountersthat Rusty’ sassertions, that the chancellor
abused her discretion and committed manifest error in modifying the visitation schedule, are absurd. She
asserts that the vigtation schedule provided by the chancellor iswel within the normd vistation alowance
for the circumstances of this case.
924. Theorigind vidtaion schedule gave Rusty the following periods of vigtation:

1 Weekend vigitation one weekend per month.

2. Week vidtation according to Mr. Fountain's work schedule for each Monday,
Tuesday and Wednesday period he has off from his work;

3. Asto Chridtin vigtation was phased in over a period of time until September 1,
1993 when Mr. Fountain obtained the schedule set out in paragraphs 1 and 2
above;

4, Father’s Day weekend;

5. Holiday vigtation asfollows.

a Easter, Independence Day weekend, and Thanksgiving holidaysfor even
numbered years,



b. Spring break, Memoria Day weekend, and Labor Day week-end for odd
numbered years,

C. Chrigmeas vigitation in odd numbered years from the day school lets out
or December 15th, whichever islatest, until 2:00pm on December 24; in
even numbered years from 2:00pm December 24 until the day prior to
school resuming or January 2, whichever is erlier;

d. Summer vidtation from 1995 and every year theregfter he shdl have
summer vigtation with the childrenfor 2 consecutive 3 week periodswith
Ms. Fountain enjoying one weekend viditation during each of the two (2)
three (3) week periods.

125.  The chancellor modified the vistation schedule as follows:

1. Summer vistation for sx (6) weekswith Ms. Fountain having aternating weekend
vigtation.

2. Christmas, Thanksgiving and Spring Break remained unchanged.
3. Alternating weekend vigtation,
4, Mr. Fountain shal have vigtation with the minor children when Ms. Fountainisin
the Biloxi areaand Mrs. Fountain shdl provideto Mr. Fountain oneweeks notice
of her plan to vigt the Biloxi area except for emergencies such as funerds and
medica emergencies.
726. "The chancdlor has broad discretion when determining gppropriate vidtation and the limitations
thereon." Harrington v. Harrington, 648 So. 2d 543, 545 (Miss. 1994). In determining vistation, the
chancellor must continueto "keep the best interest of the child as hisparamount concern while awaysbeing
atentive to the rights of the non-custodid parent, recognizing the need to maintain a hedlthy, loving
relationship between the non-custodia parent and hischild.” 1d.
727. We cannot say that thetrid court abused itsdiscretion in ordering the modified visitation schedule.

The schedule clearly alows ample opportunity for both parents to nurture an everlasting bond with their

minor children.
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3. Award of Attorney Fees
128.  Rustyarguesthat the chancellor erred in awarding atorney feesto Adrianne becausethe chancellor
faled to make afinding as to the appropriateness of the award and specific findings as to what work was
performed. Adrianne counters that the trid court’s award of $750 to offset costs of securing Rusty’s
compliance with discovery requestsis reasonable and judtifiable.
129. Thetrid courtisthe appropriate entity to award attorney feesand costs. Miss. Power & Light Co.
v. Cook, 832 So. 2d 474 (1[7) (Miss. 2002). A trid court's decision on attorney fees is subject to the
abuse of discretion standard of review. Id.
130.  Our supreme court has recently held that "where a party's intentional misconduct causes the
opposing party to expend time and money needlesdy, then attorney fees and expenses should be awarded
to the wronged party." State v. Blenden, 748 So. 2d 77 (133) (Miss. 1999).
131. Rusty'scontention that thetria court erred in awarding attorney feesin itsfind judgment iswithout
merit. The record reflects that Adrianne, by a November 14, 2001 motion, requested the chancellor to
implement sanctionsagaingt Rusty because of hisfallureto timely respond to her interrogatoriesand request
of documents. By its November 30, 2001 order, the chancellor stated that she would take Adrianne's
request under advisement and reserve her ruling on sanctions for a later date. At trid, Adrianne again
asked for sanctions because of Rusty’s falure to be forthcoming with his financid information. The
chancellor agreed to consder Adriann€e's request, and Adrienne submitted an itemized legd services
gatement which had been prepared by her attorney. In the find judgment, the chancellor found that
“[Rusty] at every opportunity delayed the search to prove his actud income in these proceedings” The
chancellor aso described Rusty as “recdcitrant.”

132.  Wefind no error in the chancellor’ s assessment and uphold the award of attorney fees and costs.
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183. THEJUDGMENT OF THE CHANCERY COURT OF HARRISON COUNTY ASTO
MODIFICATION OF VISITATION SCHEDULE AND AWARD OF ATTORNEY FEESIS
AFFIRMED AND AS TO CHILD SUPPORT MODIFICATION IS REVERSED AND
REMANDED FOR FURTHER PROCEEDINGS CONSISTENT WITH THIS OPINION.
COSTS OF THIS APPEAL ARE ASSESSED TWO-THIRDS TO THE APPELLANT AND
ONE-THIRD TO THE APPELLEE.

McMILLIN, CJ., KING, PJ. BRIDGES, THOMAS, LEE, MYERS, AND

CHANDLER, JJ., CONCUR. GRIFFIS, J., CONCURSIN PART AND DISSENTSIN PART
WITH SEPARATE WRITTEN OPINION JOINED BY SOUTHWICK, P.J.

GRIFFIS, J., CONCURRING IN PART AND DISSENTING IN PART:

134. 1 would affirm the chancellor on al issues. Therefore, | dissent from the mgority on Issue No. 1
(child support modification), and | concur with the mgority on Issue No. 2 (modification of child vidtation)
and Issue No. 3 (award of attorney’ s fees).

1135.  Under our stlandard of review, | cannot conclude that the chancellor was manifestly wrong, clearly
erroneous or gpplied an erroneous legd standard in determining the amount of Rusty’s income. To
determine the gppropriate amount of child support, the chancdlor must first consider the income of the
parties. In many ingtances, chancellors rely on independent third parties to provide credible evidence of
alitigant’' sincome, e.g., employer wage statements or earning information. Where an independent third
party provides credible information of a party’s earnings, the chancellor may accept such evidence as
conclusve. Where there is no independent credible evidence to establish the amount of earnings and the
parties present conflicting evidence, the determination of a party’ s actua income becomes afactud issue
for the chancellor to determine from the evidence presented.

136. Where a party is sef employed, chancellors do not dways have the luxury of an independent

verification of the actual income earned by that party. A chancellor has many sources from which to
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determine a self employed litigant’s actud earnings. A chancedllor may rely upon expert testimony from
certified public accountants (CPA) or other documentary evidence where the party has disclosed his or
her income.

137.  CPAs provide different types of financid statements. A CPA may provide audited financid
satementswherethe CPA opinesthat the statementswere prepared in accordance with generaly accepted
accounting principles. A CPA may provide a compiled financid statement where the CPA offers no
opinion as to the accuracy of the amounts included in the statements, but smply accepts financid
information provided by the client and insertsthe information in the gppropriate categories. The chancellor
may then determine whether the financid information is accurate, credible or persuasive.

138.  Onmost occasions, however, just asin thiscase, the chancelor must wade through conflicting and
confusing financid information submitted by the parties. Whileit is reasonableto expect that every person
knows or should know how much they earned during a certain period of time, that is not aways the case.
Depending on the Stuation, some litigants have prepared financid information, such as baance sheets,
income statements and tax returns, in such a manner asto increase or decrease the amount of income that
they report depending on the appropriate reporting requirements and standards or based on the
conseguences that may result.

139. My primary objection to the mgjority’s opinion is the requirement that “[i]f on remand, the
chancellor does not accept the amount of income shown on any of Rusty’s filed tax returns as his true
income, the chancdlor shdl make specific findings asto why the amount was not deemed rdigble” Inmy
opinion, thisrequirement is not based on any statute or case precedent, but isinstead this Court’ s effort to

reweigh the evidence and subgtitute its judgment for that of the chancdlor. The chancellor should not be
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required to substantiate each factud finding; but, instead, we should look to the record to see if there is
evidence to support the factua finding.
140.  Themagority recognizes and attempts to correct a mistake on Rusty’ s 2001 Form 1040 federa
tax return where he listed his Schedule C income at $61,891 on page 1, and on Schedule C he itemized
the amount at 5,685. The amount included on page 1 of Form 1040 isthe amount that Rusty provided to
the United States Treasury as the amount of hisincome, under the penalty of perjury. The mgority relies
on the lesser amount. 1t isthe figure of $61,891 that Rusty chose to submit under the pendty of perjury,
and it is the amount the chancellor had the right to rely upon.
141.  Theaccounting rulesfor reporting federal incometaxesisgoverned by Title 26 of the United States
Code. Theaccounting rulesfor financid satementsare based on generdly accepted accounting principles,
as established by the Financial Accounting StandardsBoard. There are certaininstanceswheretheserules
differ and have subgtantid impact on theincome reported, e.g., accelerated depreciation under 26 U.S.C.
8168, and immediate writeoff of capital assets for small businesses under 26 U.S.C. 8179. Indeed,
Congress often uses the interna revenue code and tax rules as a method to stimulate the economy or to
effectuate its socid policy, as opposed to afair and accurate method of reporting income and expense.
142. Themgority’sreliance on Rusty’ s tax returns fails to recognize one of the most often quoted legal
principles. Judge Learned Hand once concluded:

Over and over again courts have sad that there is nothing snister in o arranging one's

affairs as to keep taxes as low as possible. Everybody does so, rich or poor; and al do

right, for nobody owes any public duty to pay more than the law demands: taxes are

enforced exactions, not voluntary contributions. To demand more in the name of moras

IS mere cant.

Comm'r v. Newman, 159 F.2d 848, 850-851 (CA2) (L. Hand, J., dissenting), cert. denied, 331 U.S.

859 (1947).
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43. Suchisthecasehere. Rusty isengaged in thelandscape business. Rusty’ sbusinesstypicdly deds
in cash, and he is subject to very few reporting requirements.  Indeed, as shown through the conflicting
evidence presented to the chancellor, Rusty can make his income appear to be what he wants depending
on to whom heis providing the information and the purpose for which it is to be used. For example, to
establishhisincomefor federd and state income tax purposes, Rusty, as Judge Hand concluded long ago,
is motivated to file tax returns with the lowest possible income to avoid sending his hard earned money to
the government in the form of taxes. To obtain abank loan, however, Rusty is motivated to provide proof
of his highest possible income to prove to the bank that he has the earning capacity to repay the loan.
Without proof of ability to repay, the bank will not loan the money. This caseisaclassc example of the
conflicting mativations, and the chancdllor had to sort it out.
44. What is certain, however, isthat the chancellor was presented conflicting evidence of the actud
amount of Rusty’ sincome. The chancellor used her best effortsto determine the “true’” amount of Rusty’s
income. We must determine whether there was evidence to support the chancdlor’ s factud finding.
5. Rusty’ saccountant, Fountain CPA Group, provided Brian Kozlowski and The Peoples Bank with
an unaudited statement of income and expenses that indicated his“ net profit” was $39,648 for the period
fromJanuary 1, 2001 through September 30, 2001. Mr. Kozlowski, Rusty’ sfriend and banker, prepared
this information for Rusty to apply for and obtain a loan from The Peoples Bank, a federally insured
financid indtitution. By submitting theloan gpplication, Rusty certified that hismonthly income was $8,400.
He did not indicate that such amount was on anine month bassinstead of atwelve month basis. Theloan
gpplication included the following language:

|/We certify that the information provided in this gpplication is true and correct as of the

date set forth opposite my/our signature(s) on this gpplication and acknowledge my/our
undergtanding that any intentiona or negligent misrepresentation(s) of the information
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contained in this application may result in avil liability and/or crimind pendties; including,

but not limited to, fine or imprisonment or both under the provison of Title 18, United

States Code, Section 1001, et seg. and liability for monetary damages to the Lender, its

agents, successors and assigns, insurersand any other person who may suffer any lossdue

to reliance upon any misrepresentation which |/we have made on this Application.
Although the loan gpplication submitted does not include Rusty’ s signature, he was subject to the crimina
pendties under Title 18, United States Code, Section 1001, et seq. Misrepresentation or fraud on an
gpplication to a federaly insured financid indtitution is a serious crime. Accordingly, just as with his tax
return, the amount of income reported on The Peoples Bank loan gpplication was submitted under the
pendty of perjury, and the chancellor was judtified in relying on thisamount to determine Rusty’ sincome.
46. Rusty arguesthat the bank loan gpplication was “unaudited” and that it falled to include his cost of
doing business deductions. | am not persuaded by this argument. Rusty chose to present “unaudited”
numbersto thebank. 1f these numberswerenot correct then Rusty committed acrime of misrepresentation
or fraud againg the bank. Further, the Fountain CPA Group provided an amount for “net income’ which
included a deduction for Rusty’s costs of doing business. To not sanction Rusty’ s flippant disregard for
the amount of income that he provided under the bank loan application, would be to fall to recognize the
seriousness of Rugty’s offense in providing this incorrect and unsubstantiated amount of income to a
federdly insured finandid indtitution.
47.  The chancellor consdered other evidence that corroborated the higher amount of income. Rusty
a0 provided amilar financid information to another federdly insured financid inditution, Keeder Federd
Credit Union. On aKFCU worksheet dated January 8, 2000, Rusty’ stotal annual household incomewas

listed at $99,000. On aKFCU worksheet dated August 30, 2000, Rusty’ stotal annual household income

was listed at $84,000.
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148. Themgority expresses concern about Rusty’ s 2001 federd tax return, which contained conflicting
information. However, itisnot for the chancellor or this Court to attempt to decipher and correct mistakes
in the financia information submitted by the parties. Insteed, it is for the chancellor to attempt to discern
what evidence is reliable and credible. Here, the chancellor chose to accept theincome figuresthat Rusty
provided, under pendty of perjury, to The Peoples Bank, KFCU and on page 1 of his 2001 Interna
Revenue Form 1040. Of the evidence provided to the chancellor, | am of the opinion that the earnings
amount provided to thefederaly insured financid indtitutionsisabetter and more accurate gauge of Rusty’s
earning capacity.

149.  Accordingly, based on our standard of review, | cannot concludethat the chancellor was manifestly
wrong, clearly erroneous or gpplied an erroneous lega standard in determining the amount of Rusty’s
income. The chancdlor had subgtantid evidence that supported her factua decison. | would affirm the
chancdlor on thisissue.

SOUTHWICK, P.J., JOINSTHIS SEPARATE OPINION.
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